Appendix 2b
Frequently asked questions regarding consent (n.b. relating to Scotland). (A separate document [Appendix 2a]
relates to England and Wales, and Northern Ireland. For information about the implications of the new Assisted
Decision-Making (Capacity) Act 2015 in the Republic of Ireland, see
http://www.hse.ie/eng/about/Who/qualityandpatientsafety/nau/AssistedDecisionMaking/).

1. Can obtaining consent for anaesthesia be delegated to another healthcare professional?
It is recommended that the person who gains consent for anaesthesia from a patient is the anaesthetist who will
perform the case. However, for logistical reasons this is not always possible. The person taking consent should
always be an anaesthetist or a physician’s assistant in anaesthesia (PA(A)) who understands the risks and benefits
of the anaesthetic technique and also the alternatives. Surgeons and pre-operative assessment nurses should not
be expected to take consent from patients for general or regional anaesthesia, although this may form part of
their discussion about the procedure. Surgeons may take consent for procedures under local anaesthetic that
they are going to administer.
2. How soon before the procedure should consent be taken?
Consent is a process and not a fixed point in time. The consent process for anaesthesia begins when the
procedure necessitating anaesthesia is first discussed with the patient. At that point the mode of anaesthesia
should be mentioned and written information about anaesthesia should be provided. (For urgent or emergency
cases, provision of written information is not always practical or possible.) For elective cases, further information
can be given at the pre-operative assessment visit. If the patient is seen by an anaesthetist at this point, consent
may be taken for anaesthesia and any associated procedures. However, consent must still be confirmed on the
day of the procedure by the anaesthetist. Verification that consent has been given should be done again in the
anaesthetic room, although this should not be the place where risks, alternatives and additional procedures are
discussed.
3. For how long does consent remain valid?
Consent is event-specific and there is no defined length of time for which it remains valid. It should be taken in
advance of the procedure in question and confirmed immediately before the procedure. It may be withdrawn at
any time.
4. Do patients need to receive written information about anaesthesia and its risks?
Elective patients should be offered written information about anaesthesia and the associated risks. Patients
undergoing urgent or emergency surgery may also benefit from receiving written information although this is not
always possible in practice.

5. What steps should I take to ensure that information is understood?
Potential barriers to comprehension include: language differences; communication difficulties; poor numerical
literacy (quantifying risk); medical illiteracy (understanding medical conditions or terminology); preference for
types of learning (visual or auditory); presence of pain and/or psychological and emotional distress; and lack of
time. The consent process should involve presentation of information in a way that the patient can understand.
This may involve the use of an interpreter, patient information leaflets (translated as required), infographics,
diagrams, credible patient information websites and involvement of a family member, friend or other healthcare
professional. Sufficient time must be allowed for the process and a phased approach may be necessary, allowing
the patient time to absorb information before making a decision.
6. Which risks of anaesthesia do I need to document that I have discussed with the patient?
Ideally, all of the risks that have been discussed should be documented. Anaesthetic charts should have space for
documentation of the discussion leading to consent. Some charts employ a tick-box system as an aide memoire;
such systems can be useful but care must be taken to ensure that they are accurately completed.
7. Should I discuss a technique as a possible option even if I don’t feel I have the skills to use it, e.g. shoulder block
for shoulder surgery?
Discussion of the treatment options should in general include alternative techniques, but it would be
unreasonable to require inclusion of an exhaustive list of treatments that are not available to that patient (thus
the Montgomery ruling states that patients are entitled to decide: “which, if any, of the available forms of
treatment to undergo” and that they should be made aware of: “any material risks involved in any recommended
treatment, and of any reasonable alternative or variant treatments” [10]. The range of ‘reasonable’ anaesthetic
techniques that should be discussed will depend on the individual anaesthetist's ability to provide them and their
availability in that institution/setting, as well as the degree to which they are used in general to provide
anaesthesia for the procedure in question. Thus, for example, it would be standard modern practice to discuss
regional anaesthesia for caesarean section as the preferred option, but to include also discussion of general
anaesthesia both as a technique in its own right and as a back-up technique should regional anaesthesia fail. It is
also accepted practice to offer regional anaesthesia for other procedures, e.g. shoulder surgery, but it is not
universal practice to offer this as the preferred option in all centres, although there are anaesthetists (and units)
that might argue it should be. The Working Party accepts that opinions as to the preference for and availability of
such techniques vary, and would suggest that anaesthetists present and explain the technique that is their/their
unit's standard practice, whilst explaining that there are other techniques that are used elsewhere/by others, and
that the patient may have heard of. If the patient has strong views/preferences around the use of e.g. a regional
or another technique, to the point where he/she would even consider seeking treatment elsewhere, then this
should be discussed with patient and surgeon, along with the implications of such a course of action.

8. What level of detail of anaesthetic technique do I need to discuss with the patient?
Discussion of a treatment (or anaesthetic) should include those components that are of importance to that
patient. However, it would be unreasonable to list every drug and technique that together constitute
‘anaesthesia’, so that the patient may ‘approve’ each one; thus the Montgomery ruling states: “The doctor's duty
is not therefore fulfilled by bombarding the patient with technical information which she cannot reasonably be
expected to grasp” [10]. The broad range of information considered appropriate for discussion with patients
during the consenting process in most cases is provided in Table 2 of the consent guidance [link];further
discussion should be guided by the patient’s wishes.
9. What level of risk requires me to inform the patient about a particular complication?
It is occasionally stated that complications with a risk < 1% do not need to be discussed with a patient. However,
what might constitute a ‘material risk’ to a particular patient does not depend on its size. The Montgomery ruling
states that: “...the assessment of whether a risk is material cannot be reduced to percentages. The significance of
a given risk is likely to reflect a variety of factors besides its magnitude: for example, the nature of the risk, the
effect which its occurrence would have upon the life of the patient, the importance to the patient of the benefits
sought to be achieved by the treatment, the alternatives available, and the risks involved in those alternatives. The
assessment is therefore fact-sensitive, and sensitive also to the characteristics of the patient” [10].
10. What should I do if a patient indicates that he/she does not wish to know about the risks of anaesthesia?
A patient who refuses to hear about the risks of anaesthesia should be given the opportunity to change his/her
mind and this may require a repeat appointment. Information should not be forced upon a patient and so if a
patient repeatedly indicates that he/she does not wish to hear about the risks of anaesthesia then the
implications of this should be explained and the details of this conversation must be documented in the notes.
11. Is a signed consent form for anaesthesia recommended?
No, a signed consent form for anaesthesia is not recommended if the anaesthesia or anaesthetic procedure is
done to facilitate another treatment (e.g. anaesthesia for surgery) or as part of a larger and inter-related process
(e.g epidural pain relief for childbirth). The statement in the Montgomery ruling, above (see FAQ 8) goes on to
state: “The doctor's duty is not therefore fulfilled by bombarding the patient…, let alone by routinely demanding
her signature on a consent form” [10].
For procedures done as primary therapeutic interventions, e.g. interventional pain procedures, local
practices/policies should be followed and this may include a written consent form.
12. If a patient signs a surgical consent form mentioning general or regional anaesthesia, do I need to discuss the
risks associated with anaesthesia with him/her?

Yes. Unless the patient has received accurate information about the anaesthetic and the risks and alternatives, it
cannot be said that he/she has given his/her consent. A signature on a form does not remove the requirement for
a discussion to take place.
13. My patient is refusing a treatment that he/she clearly needs; does this mean he/she lacks capacity?
A patient’s capacity to decide is not defined according to whether or not the patient’s decision is what his/her
doctor believes that he/she needs, so if a treatment decision appears not to be sensible, rational or well
considered, it does not necessarily mean that the patient lacks capacity to make it. However, if a decision is highly
irrational and based on persistent misinterpretation it may be that the patient is suffering a mental illness, in
which case a specialist clinical opinion should be sought, since deeming incapacity on the grounds of irrationality
is unlawful.
14. Who can determine whether a patient has capacity?
In most cases, this will be the responsibility of the person providing the treatment and therefore taking consent. If
you doubt your patient’s capacity, the GMC’s Good Medial Practice guidance states that you need to seek advice
from others involved in his/her care and those close to the patient, who may have knowledge of his/her usual
abilities and methods of communication. Gaining opinions of colleagues with specialist experience, for example
neurologists, psychiatrists and speech and language therapists, is also advised. If you are still unsure about a
patient’s capacity, the GMC states that legal advice should be sought, since application to a court may be
appropriate.
15. How do I proceed if the patient does not have capacity to consent to the treatment?
Part 5 of the Adults with Incapacity (Scotland) Act 2000 (‘the AWI Act’) sets out the procedures to be followed. In
most cases, the treating doctor grants a certificate (a ‘section 47 certificate’) confirming his/her opinion that the
patient is incapable of making a decision in relation to the treatment in question, and setting out the treatment
being authorised under the certificate. Assessing the appropriate treatment for somebody lacking capacity
requires consideration of that person’s point of view, and what his/her decision would be under the
circumstances, were he/she to have capacity. Assessment of the treatment that somebody needs is a process
rather than an event, and must take into account any evolving factors including the urgency and seriousness of
the situation. The AWI Act aims to protect people who lack capacity to make particular decisions, but also
supports their involvement in making decisions about their own lives as far as they are able to do so. The
principles to be followed include: considering the benefit of the procedure or treatment to the person; using the
option that restricts the person’s freedom as little as possible; taking the person’s past and present wishes into
account; consulting with relevant others including primary carers, nearest relative, named person, attorney or
guardian (if there is one); and encouraging the person to use existing skills and develop new skills.
16. What if the medical teams disagree as to what treatment the patient needs if he/she does not have capacity?

It is feasible that different people/groups might apply the above process and conclude that different treatment
options are needed. Ultimately, the responsibility rests with the doctor granting the section 47 certificate,
although attempts should be made to reach a consensus among the clinical team, and to consult others (e.g. a
Clinical Ethics Committee if one exists). If there is serious concern about the decision, formal authorisation from
the sheriff court could be obtained by applying for an intervention order under the AWI Act.
17. Under what circumstances can someone else consent on a patient’s behalf?
A person can consent on behalf of another adult: (i) if the patient has appointed a welfare attorney, it has been
confirmed the patient lacks capacity, and the welfare attorney has the power to make the decision in question; (ii)
if the sheriff court has appointed a welfare guardian with the appropriate powers; or (iii) if the patient is a child or
young person, in which case his/her parents or those with parental responsibility, local authorities or the courts
may consent (although children and young people should be involved as much as possible in decisions about their
care, even when they are not able to make decisions on their own).
18. What if the welfare attorney or welfare guardian disagrees with the treating doctor?
Guardians or attorneys cannot demand a treatment that the treating doctor does not believe is clinically justified.
But if they have the appropriate power, they can withhold consent to medical treatment. In such cases, if
agreement cannot be reached, the medical practitioner can seek an independent opinion under s50 of the AWI
Act from a medical practitioner nominated by the Mental Welfare Commission. The nominated medical
practitioner can override the refusal of the attorney or guardian. Ultimately, any interested party can appeal to
the Court of Session for a final decision.
19. Is there a specified lower age limit for ‘age of consent’?
No. A child under 16 may give consent where the treating doctor believes that he/she is capable of understanding
the nature and the possible consequences of the procedure or treatment proposed. Young persons aged 16 or
more are presumed to have the capacity to consent.
20. Who has parental responsibility?
Mothers automatically have parental responsibilities and rights – only a court order can take any of these away. A
father also has these responsibilities and rights but only if:
•

he was married to the child’s mother at the time of (or since) the child’s conception, or

•

he has been given the responsibilities and rights by a court order, or

•

he has made and registered together with the mother, a Parental Responsibilities and Rights Agreement.

The Family Law (Scotland) Act 2006 states that when the birth is registered by both parents and the father’s name
is on the child’s birth certificate, full and equal parental responsibilities and rights are given. This applies only
from May 2006 and is not retrospective.

The position in same-sex relationships is more complicated. When a woman is a parent by virtue of
section 42 of the Human Fertilisation and Embryology Act (HFEA) 2008, i.e. when she is in a civil partnership with
the child’s mother, she will automatically have parental responsibilities and rights. If a woman is the child’s
second female parent by virtue of section 43 of HFEA 2008, i.e. when the mother has agreed that she should be
the child’s second parent and she is registered as such, she will automatically have parental responsibilities and
rights. Where none of these principles applies, there are two ways that a father or the child’s second female
parent can obtain these responsibilities and rights:
•

by agreement with the mother (if the mother has not been deprived of some or all of her parental
responsibilities and rights). This agreement must stipulate the date upon which the father or second
female parent is to acquire the responsibilities and rights, and the agreement must be in a prescribed
form and registered in the Books of Council and Session.

•

by applying to the Sheriff Court or Court of Session under the Children (Scotland) Act 1995.

The provisions apply only where the child has been conceived as a result of assisted reproduction. If the child is
conceived as a result of sexual intercourse, the civil partner or female cohabitant will not be the child’s parent
though she may accept that child as a child of the family.
Other people who may have parental responsibility are: someone who has successfully applied for it; a
legally appointed guardian; a person with a residence order for that child; the local authority designated to care
for that child; or a person with an emergency protection order for that child.
21. What resources are available to help children, young people and their parents understand about the risks of
anaesthesia?
The AAGBI in association with the Royal College of Anaesthetists and the Association of Paediatric Anaesthetists
of Great Britain and Ireland have produced a selection of leaflets and activities for this purpose as part of the
‘Anaesthesia information for children and young people’ project (see http://www.aagbi.org/news/informationpublic/information-about-anaesthesia-children-and-young-people).
22. What other resources can I use to help me with the consent process?
The AAGBI and the Royal college of Anaesthetists have also produced a series of information leaflets for adults
(see http://www.aagbi.org/news/information-public/information-about-anaesthesia-adults). Some of the other
specialist societies also have information available. In the UK, guidance is available from the GMC (see
http://www.gmc-uk.org/guidance/ethical_guidance/consent_guidance_index.asp). Sources of further advice,
include the AWI Code of Practice on part 5 (see http://www.gov.scot/Publications/2010/10/20153801/0), the
Mental Welfare Commission guidance on Consent to Treatment (see
http://www.mwcscot.org.uk/media/51774/Consent%20to%20Treatment.pdf), and on the use of the AWI in
General Hospitals (see http://www.mwcscot.org.uk/media/340709/awi_in_general_hospitals_final_2.pdf).

23. What should I do if a patient has given consent for a particular anaesthetic technique and the situation
changes and I think an alternative is indicated? (e.g. a laparoscopic procedure is changed to an open procedure
and regional analgesia is now indicated.)
If the patient has not consented to a particular technique before induction of anaesthesia, then the risks and
benefits to that patient of any alternatives must be carefully considered, along with any preferences expressed
during the pre-operative discussion. Ideally, possible changes in circumstance, e.g. the risk of conversion of
laparoscopic cholecystectomy to open, should be anticipated and discussed pre-operatively.
24. If the anaesthetist responsible for the case changes, does the consent process need to be repeated?
The anaesthetist caring for the patient is the one responsible for the discussions with that patient regarding that
procedure. If you are satisfied that consent was appropriately taken by someone suitably qualified and trained,
then it is acceptable to continue without repeating the consent process – though it would be good practice to
introduce yourself and confirm consent.
25. Do I need to seek specific consent for an arterial line or central venous catheter?
If this is an intended or likely procedure as part of a patient’s care then it should be discussed with the patient,
along with a discussion of any significant risks and consequences. If the need arises unexpectedly once the patient
is anaesthetised, the decision to perform any additional procedures must be recorded in the patients’ notes.

n.b. all websites accessed on 20/10/2016. References refer to those in the main article document. See main
article document for acknowledgements.

